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LIMITATION BILL 2005 
Consideration in Detail 

Clause 1:  Short title - 
Ms S.E. WALKER:  In speaking to the short title, I advise the house that, since the previous bill was debated in 
this house last year, new members have joined the house, a couple of whom are doctors.  They may wish to 
address some clauses, in which case they would need to let me know, in case I skip forward.  I intend to proceed 
straight to clause 4.  
Clause put and passed. 
Clauses 2 and 3 put and passed.  
Clause 4: Application of limitation periods under this Act - 
Ms S.E. WALKER:  In the previous bill this was quite a lengthy clause, and it has been redrafted, as I 
understand, as clauses 4 to 7.  Can the Attorney General provide an explanation of why that has happened? 
Mr J.A. McGINTY:  The provisions of clause 4, as it stood in the previous bill, were regarded as being too 
complex and not elegantly expressed.  As the drafting proceeded, amendments in relation to obstetrics were 
made in the late stages of the drafting.  They were then all bundled together in clause 4.  That was then thought 
to be confusing, because of all the complex issues involved.  There has been no change to clause 4 from the bill 
that was ultimately approved by this house last year, other than that it has been broken up into a number of 
clauses, and it is now clauses 4 to 7, with a different concept in each clause.  Clauses 4 to 7 together now have 
the same effect as clause 4 in the bill from last year.  This has simply been done for the ease of expression.  
Ms S.E. Walker:  As I understand it clause 7 shortens the limitation period otherwise applicable to causes of 
action in relation to childbirth that accrued before the legislation comes into force, and it has been marginally 
simplified.  

Mr J.A. McGINTY:  Clause 7, which last year was part of clause 4, shortened the limitation period that was 
otherwise applicable to causes of action in relation to childbirth, which accrued before the bill came into force.  
It has been marginally simplified by deleting the requirement “that the action was not commenced before 
commencement day”.  This requirement was not seen to add to the other requirements of the clause.  It has not 
been a significant change; it is a wording change that I am advised will not have any effect different from that of 
the bill that was before the house last year.  It was one of the last amendments that came about, if my memory 
serves me correctly, as a result of discussion with the Australian Medical Association about the obstetrics issues.  

Dr G.G. JACOBS:  I am still a little confused about clause 4(2), which states - 

This section is subject to section 7.  

I am still not sure why that is necessary, other than perhaps on the issue of commencement day, which I believe 
has been adequately defined elsewhere in relation to childbirth.  Why would this clause be subject to clause 7, 
when clause 7 should be subject to clause 4? 

Mr J.A. McGINTY:  The general scheme here is that clause 4, which states in essence that the limitation period 
provided for under this legislation applies only to causes of action that accrued on or after the commencement 
day, is subject to clause 7, which is the obstetrics clause.  Clause 4 is subject to clause 7 because obstetrics is one 
area that is made retrospective.  There are two such exceptions.  One was in the area of latent injuries, which are 
covered by a special provision that, providing the limitation period has not expired, the operation of this 
legislation can give a cause of action.  A new test will be applied to when the cause of action for latent injuries 
accrues.  The other exception is obstetrics, as provided in clause 7.  There is a transitional provision to cover 
births prior to the commencement date of this legislation.  That is the reason the obstetrics provision needs to 
override the general provisions of the bill, to make sure the required end result is achieved, in terms of the 
scheme outlined in clause 7.  

Clause put and passed. 

Clauses 5 and 6 put and passed.  

Clause 7:  Special provisions for certain personal injury actions relating to childbirth - 
Dr G.G. JACOBS:  In my earlier remarks, I mentioned the concern I had about taking away the rights of people 
to bring an action for damages and disability when there were extenuating circumstances; for example, when a 
guardian did not bring an action on behalf of a child.  Clause 7(3) indicates that proposed sections 29 and 30 do 
not apply to the extension of limitation periods.  For my benefit, will the Attorney General explain the situation 
regarding the ability of children to bring an action when their guardians have not done it for them, and perhaps 
should have?   
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Mr J.A. McGINTY:  As the member for Roe rightly pointed out, clauses 29, 30, 31 and 32 spell out that there is 
the ability for an extension to be granted to plaintiffs and victims who were under the age of 18 when the cause 
of action accrued.  To those clauses, clause 40 needs to be added, which provides an additional power for the 
court to extend time to commence an action for a person under the age of 18 when a guardian is involved.  In 
essence, if the child has a parent or a guardian, the normal six-year period will apply, with some power to 
extend.  I refer the member to clause 40(3), in particular, which states - 

A court is not to extend time on an application unless the court is satisfied that in the circumstances it 
was unreasonable for a guardian of the plaintiff not to commence the action within the limitation period 
for the action. 

Not all parents are good parents.  A child might have a negligent parent.  The child should not be prejudiced by 
the failure or the negligence of the parent or guardian to take legal action on the child’s behalf.  We are not 
seeking to deny people the ability to take legal action, but we want to harvest them a lot earlier.  I think the 
obstetricians want that also; they want to know whether legal action is coming.  That is why we have reduced the 
24 years to six years, in the general scheme of things.  One of the exceptions is that when a parent or a guardian 
behaves unconscionably or negligently, the bill will still leave alive the ability of the child to take legal action 
until the time he or she turns 21.  Therefore, there is still an ability to overcome the negligence of the guardian.  
That is designed as a protection.  It will still mean that, in some very rare cases, obstetricians could still be 
exposed beyond the six years, which is the general rule.  However, we think that those cases will be very small 
in number, and we will have succeeded in our general objective of not denying people the chance to take legal 
action, but of requiring them to take it a lot earlier.  We believe this will bring almost all actions within the six-
year period, but not in such a way as to exclude from taking legal action, and therefore getting damages, a child 
who has been the victim of negligence - perhaps double negligence: first by the medical practitioner and then by 
his or her guardian who failed to take reasonable steps on his or her behalf. 

Clause put and passed. 

Clause 8 put and passed.   

Clause 9:  Application to Crown - 

Ms S.E. WALKER:  I am compelled to rise because I see that the Attorney General has adopted some 
commonsense.  In fact, in the 2004 bill he took out the word “Crown” and put in “State”.  He has now had to put 
“Crown” back into this bill.  I am very pleased about that.  When I saw that, I thought that we would have to 
divide on this bill after all.  Obviously, because of the need for consistency of legislation, it will take a lot longer 
to get “Crown” out of the legislation in this state than the Attorney General thinks.  The Attorney General will 
remember that when he walks on the carpet back to his seat.  I am very pleased that clauses 9, 18 and 75 use the 
term “Crown” and that “State”, which was in the 2004 bill, has been deleted.  That shows a great deal of 
commonsense, and I am pleased to see it in the bill. 

Clause put and passed. 

Clauses 10 to 12 put and passed. 

Clause 13:  Personal injury, Fatal Accidents Act 1959 actions - 3 years - 

Dr K.D. HAMES:  I was not aware of the change in this clause until the member for Alfred Cove raised it 
earlier.  I must admit to having some concern about it.  I have not debated this with anybody at all.  I bet the 
Injured Persons Action and Support Association does not know that this is in the bill.  If it did, it would be 
manning the galleries and marching on the Parliament. 

Mr J.A. McGinty:  I would not presume that.  They are very reasonable people. 

Ms S.E. Walker:  Who would do that? 

Dr K.D. HAMES:  IPASA.  In fact, I was close to being a member at one stage when I was a GP.  I supported 
changes to legislation that our government brought in, only to find that IPASA was just as strongly opposed to 
our legislation as it was to the previous Labor government’s legislation.   

However, I am concerned about the reduction in the number of years.  I have spoken to the member for 
Nedlands.  I lack a legal understanding of what this means.  I want the minister to clarify something for me.  In 
subclause (1), the phrase “if 3 years have elapsed since the cause of action accrued” is used.  If someone has a 
workers’ compensation injury, it must be determined whether he comes under the normal workers’ compensation 
cover, in which case he does not have the ability to take court action.  However, if he has reached the 20 per cent 
threshold and therefore has the opportunity to take court action, does the period commence from the day on 
which he reached the 20 per cent threshold and was therefore able to sue, or is it from the day of the injury?  I 
will let the minister respond to that question first.   
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Mr J.A. McGINTY:  Clause 54 is the relevant clause in this bill.  This provision runs independently of the 
provisions of the Workers’ Compensation (Common Law Proceedings) Act.  Under that act, a disability of 
25 per cent enables a person to take common law action.  As I said, this provision runs independently of that act.  
A person must satisfy the timing provisions in this bill.  Essentially, whereas in the past the cause of action 
accrued - 

Dr K.D. Hames:  From the time of the injury? 

Mr J.A. McGINTY:  Yes.  In a simple case, that could be the date on which a worker broke his hand or, in a 
less clear-cut case, it could be the date on which a person contracted a tumour of which he was unaware.  The 
injury might not necessarily manifest itself, but the worker suffers from it nevertheless.  Clause 54 spells it out, 
and states - 

(1) A cause of action for damages relating to a personal injury to a person accrues when the only 
or earlier of such of the following events as are applicable occurs - 

Instead of a simple clear-cut case in which the date of when an injury occurred is known, the provision will now 
apply to cases when the person becomes aware that a not insignificant personal injury has been sustained.  That 
can occur some time after the injury has occurred.  Obviously a person will know when an arm has been broken.  
Clause 54(1) states also that the time provision will not apply until - 

(a) the person becomes aware that he or she has sustained a not insignificant personal injury; 

(b) the first symptom, clinical sign or other manifestation of personal injury consistent with the 
person having sustained a not insignificant personal injury. 

When a person becomes aware of the first symptom later, the three-year limitation will begin from that date.  In 
the case of injured workers, it will be three years rather than six, but it will begin from a later date in 
circumstances in which the injury is not immediately manifest. 

Dr K.D. HAMES:  That gives me extreme cause for concern.  Workers who sustain a back injury or any other 
moderately significant injury go through the usual process of trying to recover.  They are covered by workers’ 
compensation, they visit their doctor, they have treatment and they may even have physiotherapy in some cases.  
What usually occurs under workers’ compensation or even after a moderate motor vehicle accident is that the 
injured person will see a specialist, who will provide treatment for the person’s injury.  Inevitably, the insurers 
send the injured person to their own specialist, some of whom I have known to be extremely harsh and difficult 
in their judgment of a person’s injury.  A conflict then erupts about the nature and severity of the injury and the 
case proceeds through the workers’ compensation process of consultation and other processes, some of which I 
have forgotten having not been involved in it for some time.  During that process a determination is made about 
whether the injured person has a 25 per cent disability and can then make a common law claim.  It can take two, 
three, four or more years to reach that stage.  Limiting to three years from the date of the injury the time in which 
an injured worker can make a common law claim could prevent a claim being made if a determination had not 
yet been made about whether the injured person was able to take action.  That is unreasonable. 

The member for Alfred Cove’s comments earlier that Western Australia has it right and that the other states are 
wrong is looking more accurate all the time.  The process of workers’ compensation is supposed to be about 
healing people and getting them back to work.  It is a way of trying to resolve injured workers’ problems.  This 
will place on injured workers the burden of having to take court action within three years of the injury.  In most 
cases injured workers just want to get better; they do not want to take court action. 

A common law action can be taken only if it is found that the employer is negligent.  It cannot be taken unless 
the employer has done something wrong.  When it is determined that a person has an injury of sufficient degree, 
that person can take action against the negligent employer.  It must be agreed that the employer has been 
negligent.  It is not reasonable to expect an employee who has a severe back injury because his employer has 
been negligent to have to take legal action while he is trying to get better.  I would like to make sure that what 
the Attorney General said earlier is correct or whether I misunderstood it.  If what the minister said is correct, I 
will not support this clause. 

Mr J.A. McGINTY:  What I said was correct.  The interaction of the limitation legislation with the workers’ 
compensation provisions is not as seamless as it should be, but that has always been the case.  Previously an 
arbitrary figure of six years was set and that has been replaced by another arbitrary figure of three years.  Exactly 
the same problems can arise, although I accept that the problems will possibly not occur to the same degree as 
under a longer limitation period.  We have sought to ameliorate that by the power to extend the time limit, which 
is contained in clause 38(3) in particular.  That will benefit an injured worker in some circumstances, whereas 
previously, injured workers did not receive that benefit.  It is simply the date by which a writ must be issued; it is 
not the date on which the matter must be settled or on which all the matters must be resolved.  Previously the 
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writ had to be issued within six years and it is now three.  That is essentially a holding of a person’s rights.  
Obviously the injured worker would wait until his condition had stabilised and all the relevant issues were clear 
regarding what would necessarily be done under the usual circumstances.  Of course, a worker would need to 
satisfy the 25 per cent disability provision - I am told it is somewhat lower than that.  Whatever the fixed 
percentage is must be satisfied to open the gateway to access these provisions after a worker has suffered an 
industrial or work-related accident, which would stand in its own right in any event.  I suspect that the problem 
to which the member refers is a problem in the workers’ compensation system.  It is a matter of when it is certain 
that an injured worker has satisfied the minimum disability test to take common law action, which is quite 
independent of the time of limitations and which is otherwise prescribed in this legislation. 

Dr J.M. WOOLLARD:  How can the Attorney General say it is probably a problem with the workers’ 
compensation legislation when we passed the terrible workers’ compensation legislation just recently?  If this 
clause is passed, it will be a double whammy for injured workers.  The government has already made it more 
difficult for workers to receive compensation under the new workers’ compensation legislation.  This bill will 
affect those injured workers even more.  Three years is not a long time for someone who has had a serious 
accident.  The accident could affect a worker physically and mentally.  It could cause great disruption to the 
injured worker’s family because of the stress of whether the person will ever be able to work again.  Some 
people will be able to cope because they will have the financial resources to bring people on board to help them.  
However, many blue-collar workers will not have the financial resources to bring people on board to help them 
so soon after suffering a personal injury.  That being the case, in following this line the government will 
disadvantage people who suffer personal injury.  I move -  

Page 9, line 21 - To delete “3” and substitute “6”. 

Ms S.E. WALKER:  Will the Attorney General explain the rationale behind reducing the time from which the 
cause of action accrues?  I understand that the time limitation is currently six years.  Will the Attorney General 
advise whether he has discussed this with any stakeholders?   

Mr J.A. McGINTY:  The issue was raised in the discussion paper that I released in May 2002, which was a 
follow-up to a 1997 Western Australian Law Reform Commission report.  That relatively recent Law Reform 
Commission report suggested that the time limitation for personal injury matters should be three years.  The 
matter has been discussed over time.   

Ms S.E. Walker:  What was the rationale?   

Mr J.A. McGINTY:  The rationale has many dimensions.  My recollection is that the Australian Capital 
Territory and one other state had a six-year limitation period, the same as Western Australia.  Page 14 of the 
discussion paper spells out the then existing provision.  Victoria and the ACT were the only jurisdictions that had 
six years.  Since the discussion paper was released, Victoria and the ACT have moved to three years.  My 
recollection is that the recommendation to standardise the limitation period for personal injury action to three 
years was made not only in the Law Reform Commission report, but also in the Ipp report.  There has been our 
discussion paper, the Law Reform Commission report and general discussion.  Every other state had moved from 
six to three years, or already had three years.  The policy considerations that underpinned that were certainty and 
making sure that claims come in at the earliest possible time.  With the vast bulk of claims, the capacity to 
determine whether legal action should be taken is reasonably straightforward; for example, when a person is in a 
car accident, breaks an arm or something of that nature.  The more difficult areas relate to latent injuries and 
things of that nature.  We have covered that by a special provision relating to extensions in latent injury cases.  
With regard to the interface with workers’ compensation laws, for the vast bulk of workers injured at work there 
is no entitlement to take common law action in any event, because a person needs a certain percentage disability.  
It is only in the more serious cases that common law action can be taken.  For routine cases in which the extent 
of a person’s disability is less than a fixed percentage, people have no right to take common law action if it is a 
work-related injury.  We are talking about the more serious cases.  Broadly speaking, they were the 
considerations that were taken into account.  That is the nature of the consultation and debate that took place on 
these issues.   

Dr K.D. HAMES:  I agree with the statements made by the Attorney General about people who can quite rightly 
bring forward an action within three years, such as those who have motor vehicle accidents and other obvious 
accidents.  In most cases, those things are clear cut.  The bill also covers latent accidents.  Those accidents not 
covered in the bill are the ones that need to be covered the most; that is, severe workers’ compensation accidents.  
The difficulty of workers’ compensation legislation means that it is important that the time limitation not be 
reduced from six to three years.  When I was a backbencher, I was involved with the workers’ compensation 
legislation introduced by Hon Graham Kierath.  Initially I fought long and hard against some of the components 
of that bill.  Even though I was a GP whose patients had suffered injuries, I was not happy with the percentage 
they had to reach before they could take common law action.   
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It was much the same with the motor vehicle legislation, which had restrictions.  I was convinced of the need for 
that because premiums were increasing out of sight, the whole system was falling apart and the State 
Government Insurance Commission was in serious straits.  Those changes had to be made.  At that time I was 
convinced that that legislation needed to go through.  The minister was going to introduce an American schedule 
of disabilities for determining whether a person reached that threshold percentage, and that schedule was 
diabolical.  A person with severe injuries, such as severe burns, who was severely scarred for life but was 
physically still able to go to work could not reach the 20 per cent threshold.  It was the employer’s fault that that 
person was so badly burnt and scarred, but because he was still capable of working he could not reach the 20 per 
cent threshold.  Back injuries were kept artificially low and a person just about had to have a broken back and be 
paralysed for life before he could reach that percentage of disability. 

A government member interjected. 

Dr K.D. HAMES:  I will pause because the minister may be discussing the previous legislation.  Severe burns 
are one example.   

I was about to say that I had the legislation changed.  For example, a man could have had a testicle removed in 
an accident, but because he was still capable of working he would not reach the threshold percentage.  If he had 
lost two testicles he would, but if he lost one he would not make it.  Under that act, if it is the employer’s fault 
that he loses a testicle, he cannot sue that employer for negligence if he has obviously been negligent.  I had that 
changed.  A local orthopaedic surgeon developed a schedule and I insisted on that schedule being the one that 
was used to allow things of that nature to be included under the 20 per cent rule.  In the process that was set up, 
people still had to go through conciliation, review boards and doctors.  I am not very happy about the types of 
doctors who are now put on those review boards, because they tend to be insurance doctors rather than the 
general run of specialists.  People often get adverse decisions made against them.  They have to go through this 
long process.  Firstly, if a person is injured he may suffer a moderately severe injury and undergo treatment.  He 
is trying to cope with life.  Whereas once he was fit, active and healthy, now he has a severe back injury that 
prevents him from doing a particular job.  He then has to go through this whole process of conciliation and the 
review board, which is really tough. 

[Leave granted for the member’s time to be extended.] 

Dr K.D. HAMES:  People have to go through that long and drawn-out process.  I have been involved in trying 
to get patients through that process.  Sometimes they have to go to the review board, because the decisions made 
by some of the specialists, based on what they consider when determining a person’s capacity to work, are 
seriously flawed.  The whole system needs to be changed.  It is a long process.  The minister may say people 
only have to issue a writ, but those people are often struggling to survive at home.  One day they have a job and 
are earning an income, and suddenly they find themselves on workers’ compensation payments.  Those 
payments are often challenged and the payments stopped, so they might end up on no income at all except 
disability payments.  That decision might be challenged down the track, sometimes successfully, sometimes not.  
However, it can take years to resolve and those people will be severely disadvantaged by reducing this period 
from six years to three.  The people who will gain from this reduction are the insurance companies and, through 
them, the state government insurance bodies and private insurance bodies covering people in workers’ 
compensation areas.  Maybe everyone will benefit in the long term because premiums will come down, but the 
minister has not indicated that that is the case; he has not said that those premiums will reduce because the 
period was changed from six to three years.  The minister has not quantified what those changes might be; they 
are purely speculative.  It is not reasonable to subject people who are in the most difficult circumstances to this 
change to three years without broad community consultation and after looking at the effect it may have.  We 
want to see the benefits that would be achieved by reducing that period to three years. 

I ask the minister to support this amendment.  He has obviously been told that this will not have a severe effect.  
I would not mind the opportunity of getting some people to see the minister to convince him that the change will 
have an effect and to tell him how badly affected some workers - particularly those with back injuries - will be, 
as it is often difficult to determine percentages for those people with severe injuries who are trying to get back 
into the system.  While I could argue against this legislation and probably vote against it, even though I know 
our party supports the rest of the legislation, as I do, I could go to the party room and attempt to convince the 
party that this is wrong.  When the legislation gets to the other place our party could do something and move that 
this be changed.  However, I will be caught out here, because someone will call a division on this and I will be 
locked in - having opposed the change - to supporting the amendment, when our party has not discussed this 
matter and other members will probably support the minister and his legislation.  It is unfortunate that I need to 
do that, but I do not have any other choice.  I do not support the legislation the minister has proposed and I 
strongly support the amendment.  
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DR G.G. JACOBS:  I implore the minister to extend the period of three years to six years.  Having worked in 
obstetrics, I believe that the limitation is too long.  I will fight for injured workers and say that this time frame is 
much too tight.  As a general practitioner, I can tell the minister that the medical and legal processes could easily 
take three years, leaving out a small number of cases, but I suggest that those small number of cases have 
significant morbidity.   

The medical process of appraisal treatment by a GP, assessment, specialist follow-up, assessment and special 
tests, and often a second specialist opinion on the issue alone of percentage of disability, inherently use up time, 
and that is because of the injuries and disabilities that are encountered by this group of people.  It is not only the 
medical process that can take time - because it is inherent in the assessment of these difficult cases - but the legal 
processes can also be somewhat protracted.  The Attorney General suggested that essentially it is the workers’ 
compensation process that is protracted.  I too suggest that the workers’ compensation process is protracted; that 
is inherent in the cases and the caseload with which the system must deal.  These are often not clear-cut cases.  
In fact, significant illness and disability can take time to proceed and become evident.  The percentage of 
disability must be assigned.  That is not an easy or a short process.  I agree with the amendment.  As a practising 
general practitioner in the bush, I see such patients first-hand and must deal with these processes at a distance.  
The patients also require follow-up assessment by specialists.  The three-year time frame is too tight.  The 
Attorney General suggests that only a small number of people will be affected by this change; therefore, the 
three-year period will be sufficient because the small number that will be excluded by it will be insignificant.  If 
the Attorney General were one of the people affected in that way by this change or was related to one of those 
people, he would not want such people to be excluded from taking action to seek recompense for their disability.  
From my practice and knowledge of the processes, I believe that three years is too tight a framework.  I agree 
with the six-year limitation period.  We must give credence to the small number of people who will be affected 
and who suffer significant morbidity.  We should not close the door on them.  This amendment would not be a 
significant driver of the cost to our community.   

Ms S.E. WALKER:  It is absolutely marvellous that we now have two doctors on our side of the house, which 
we did not have when the bill was debated during the previous Parliament.  This issue was not raised by either of 
them in the party room.  However, after listening to what they have said today, I agree with the amendment, 
unless the Attorney General can persuade me otherwise.  Also on this side of the house is Dr Woollard, the 
member for Alfred Cove, who holds a PhD in medicine.  I was happy to listen to what she and our two members 
said about the impact of this bill on people who are trying to cope with a significant personal injury, who are 
trying to gather their thoughts and who are working out how they will commence action or bring the initial writ.  
I am always one to say that I do not care what the other states are doing.  I believe that we should take the 
appropriate course of action for this state.  I am happy to support the amendment.   

Mr J.A. McGINTY:  This issue has been debated for some time in the community through the Law Reform 
Commission process and the process leading up to this legislation. 

Ms S.E. Walker interjected.   

Mr J.A. McGINTY:  I do not have it with me, no.  Given the complexity of this matter, it is not surprising that 
the feedback the government received was substantially from the major interest groups.  The Law Society of WA 
provided a submission dated 15 October 2004 that discussed the move of the basic limitation period for personal 
injury and death from six years to three years.  The submission stated - 

As recommended by the WALRC in 1997, this clause halves the current limitation period so that WA 
conforms to the current threshold limitation periods in most other jurisdictions Australia.  The Society 
has no objection to this amendment, subject to allowing a general discretion, vested in the courts, to 
extend the limitation period when the interests of justice require: see cll 33, 34, 36, 37, 39.  The Society 
notes however that the total allowable extension is one of 3 years, so that the maximum period remains 
at the 6 years presently available as of right.   

The Law Society understands -  

Dr J.M. Woollard:  Lawyers, not doctors, nurses or the people who look after injured workers.   

Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  Hang on, there is more.  I sound like the Demtel man now!  What used to be the 
Australian Plaintiff Lawyers Association, which is now known as the Australian Lawyers Alliance, said in the 
conclusion to the executive summary of its submission dated November 2004 -  

Ms S.E. Walker:  Is that a state-based organisation?   

Mr J.A. McGINTY:  It is an Australia-wide body.  The submission was provided by Greg Burgess, the Western 
Australian branch president, and states -  
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The majority of plaintiffs will know of their injuries, the negligent party responsible, and that they may 
have legal rights worth pursuing, as soon as they suffer injury.  For most plaintiffs in this situation, the 
move from a six to three-year limitation will not affect their rights: They will still be able to make their 
claim.  

By shortening the time limit in this Bill the government shortens the tail in liability insurance, a change 
intended to place downward pressure on insurance premiums. 

This policy objective can be maintained without generating the potential injustices that are highlighted 
above.  Limited changes to the hard time limits and definitions, coupled with a circumscribed judicial 
discretion, will stop the limitations regime becoming a harsh and inflexible instrument of injustice.  
This is the course of action that the Lawyers Alliance respectfully submits that the government should 
adopt. 

The submission talks about a change in the definitions of accrual and discoverability as they affect minors and 
judicial discretion.  The alliance raised no objection to the basic shift from six years to three. 

Dr K.D. Hames:  Is there anything from the Australian Medical Association or IPASA?  

Mr J.A. McGINTY:  Not that I am aware of. 

Dr K.D. Hames:  Do you know whether they are aware of these changes?   

Mr J.A. McGINTY:  Yes, everyone is aware of them.  As I said, they have been debated for at least the past 
decade, starting with the final report of the Law Reform Commission.  It was spelt out in our discussion 
document and in the bill.  People were aware of it and had the opportunity to make submissions.  The lawyers 
groups, which represent the plaintiffs, have indicated that they understand what the government is doing.  They 
have certainly advocated other changes, but not to the basic accrual period.  Frankly, it is hard to mount that 
argument in the light of the fact that everywhere else in Australia is confronting the exact same problems and has 
a limitation period of three years.   

Dr K.D. Hames:  They all have different workers’ compensation systems, don’t they?   

Mr J.A. McGINTY:  Sure.  That is the point I was about to make.  The issues raised here are really questions of 
workers’ compensation policy, not questions of limitation.   

Dr K.D. Hames:  I understand that, but while one is not fixed, it is not reasonable to make this change.  If you 
fixed that first and then made this change, I would probably agree to it.   

Mr J.A. McGINTY:  The member has mentioned back injuries.  I have had some experience in dealing with 
those sorts of personal injuries.  Sure, they are time consuming; there is the whole of the workers’ compensation 
process to go through.  As the member knows, if a person’s whole of body impairment is less than 15 per cent, 
he has no right to make a claim.  If the impairment is between 15 and 25 per cent, he can elect to make a claim.  
If it is above 25 per cent, he has a right to make a claim.   

Amendment put and a division taken with the following result - 
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Ayes (21) 

Mr C.J. Barnett Mr J.H.D. Day Mr D.T. Redman Ms S.E. Walker 
Mr D.F. Barron-Sullivan Mr B.J. Grylls Mr A.J. Simpson Dr J.M. Woollard 
Mr M.J. Birney Dr K.D. Hames Mr G. Snook Dr G.G. Jacobs (Teller) 
Mr T.R. Buswell Ms K. Hodson-Thomas Dr S.C. Thomas  
Dr E. Constable Mr J.E. McGrath Mr M.W. Trenorden  
Mr M.J. Cowper Mr P.D. Omodei Mr T.K. Waldron  

Noes (26) 

Mr P.W. Andrews Mr S.R. Hill Ms S.M. McHale Ms J.A. Radisich 
Mr J.J.M. Bowler Mrs J. Hughes Mr A.D. McRae Mr E.S. Ripper 
Mr A.J. Carpenter Mr J.N. Hyde Mr N.R. Marlborough Mr P.B. Watson 
Mr J.B. D’Orazio Mr J.C. Kobelke Mrs C.A. Martin Mr M.P. Whitely 
Dr J.M. Edwards Mr F.M. Logan Mr M.P. Murray Mr D.A. Templeman 
(Teller) 
Dr G.I. Gallop Mr J.A. McGinty Mr A.P. O’Gorman  
Mrs D.J. Guise Mr M. McGowan Ms M.M. Quirk  

            

Pairs 

 Mr G.M. Castrilli Mr R.C. Kucera 
 Mr G.A. Woodhams Ms A.J. MacTiernan 
 Mr R.F. Johnson Mrs M.H. Roberts 
 Mr T.R. Sprigg Mr T.G. Stephens 

Amendment thus negatived. 

Clause put and passed. 

Clauses 14 to 25 put and passed. 

Clause 26:  Equitable actions (not analogous to other actions) - 
Ms S.E. WALKER:  I believe this clause in the 2004 bill caused a little concern to members of the Legislative 
Council as they could not understand it.  Of course, we in the Legislative Assembly can work it out.  It seems 
fairly simple and it has not been changed.  It states - 

(1) An equitable action cannot be commenced after the only or later of such of the following 
events as are applicable - 

(a) the elapse of 6 years since the cause of action accrued; or 

(b) the elapse of 3 years since time started running, on equitable principles -  

For instance, when a relationship comes to an end - 

 for the commencement of the action. 

I understand this amendment was introduced to preserve the status quo in equitable proceedings, not analogous 
from a limitations perspective to common law actions.  That provision was sought to be introduced in the 
previous bill in the Legislative Council. 

I had a briefing with Linda Bush who told me that the proposal to include clause 26 was a consequence of it 
being drawn to the officers’ attention that some circumstances might arise which would not meet the fraudulent 
or improper conduct extension criteria in clause 27, the former clause 33 in the 2004 bill, but which on ordinary 
equitable principles would nevertheless justify an extension of time beyond the six years specified by clause 12, 
the former clause 9 in the 2004 bill, for the commencement of proceedings for equitable relief. 

It is true that if members do not know the equitable principles, they probably would not know what clause 26 
means.  One of the difficulties with the Limitation Act is that it covers such a very large field.  The effect, 
though, of clause 26 is that ordinary equitable principles for the calculation of time will apply unless, as is 
currently the legal position, the equivalent or comparable remedy at common law will be statute-barred.  Ms 
Bush gave an example of circumstances of undue influence.  Proceedings for damages, whether at common law 
or equity, will have to be brought within six years of the action’s accrual; that is, the date of transaction.  
However, in the case of equitable actions to set aside transactions, clause 26 will preserve the current law by 
allowing the time to run when the undue influence ceased rather than when the relevant transaction occurred, 
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thus extending time in those limited circumstances in which undue influence exists notwithstanding that there 
has been no impropriety in the sense contemplated by clause 37.  Clause 26 will also apply to rescission or 
rectification following a mistake by the parties so that time will run from when the mistake is discovered, not 
from the date of the transaction.  We support the clause. 

Clause put and passed. 

Clauses 27 to 39 put and passed. 

Clause 40:  Court may extend time to commence action by person under 18 when cause of action accrues, 
with guardian - 

Dr G.G. JACOBS:  There is one concern I have about this clause in part 3.  I was going to call it an exclusion 
clause, but it is a clause on extending or shortening limitation periods.  The Attorney General may be able to 
assure me that not everybody will be able to use this clause as a loophole.  The clause is headed “Court may 
extend time to commence action by person under 18 when cause of action accrues, with guardian” and it gives 
four areas of potential extension.  I want to be reassured from a legal view that these areas will not be used as 
loopholes to introduce late claims after the limitation period.  It must be borne in mind that we must consider the 
rights of patients, and their ability to bring a valid action for damages and disability.  My question seeks 
clarification.  

Debate interrupted, pursuant to standing orders.  

[Continued on page 2071.] 
 


